[image: ]Council of Governors Meeting 
19 July 2018

Paper Title:   	Proposed Changes to the Constitution
Section:	Public 
Lead Director:  	Mike Smith, Chair	
Paper Authors:  	Stella Jackson, Deputy Trust Secretary
Agenda Item: 	13
Presented For:	Approval
Paper Category:	Governance
	


	Executive Summary:

	This report provides details of proposed changes to the Trust’s constitution.  The main change relates to the disqualification criteria for Directors.  The remaining changes are intended to correct any minor inaccuracies/anomolies.  







	Recommendations:

	That the Council of Governors:
  
· Approves the proposed changes to the Constitution. 
· Notes the changes will require approval by the Board, at its meeting on 26 July 2018.





















Proposed Changes to the Trust’s Constitution

1. Background and Context

The constitution governs the work of the Council of Governors and the Board.  It is good practice to review this on a regular basis in order to ensure it remains fit for purpose.  The changes proposed by a recent review are detailed below.

The constitution currently provides that neither an Executive Director nor a Non-Executive Director can be a Director of another NHS body.  This requirement originally echoed the requirements of the NHS Trusts Membership and Procedure Regulations 1990.  These Regulations were amended in 2014 and this basis of ineligibility was removed.  However, it should be noted that the Regulations do not apply to NHS Foundation Trusts and it is probable that many NHS Foundation Trusts, including Bradford District Care NHS Foundation Trust, chose to insert such a ground for ineligibility because they were following the precedent set by NHS trusts.

Such a Regulation poses a number of problems:
1. It could restrict the pool of experienced and talented individuals from which the Trust could recruit/seek nominations; 
2. It also imposes restrictions on those who join the organisation in a NED capacity and risks losing the benefit of concurrent portfolio experience.  Ultimately, this could lead to the Trust being unable to retain individuals who wish to pursue other opportunities within the health sector; and
3. It would prevent Directors of this Trust becoming Directors of another NHS body under any West Yorkshire and Harrogate Health and Care Partnership arrangements.
The Deputy Trust Secretary sent an email to those company secretaries who are part of the NHS Providers Company Secretary network to determine whether any trusts had removed this requirement from their own constitutions and three trusts responded to say they had and had received legal approval to do so.  Those trusts also shared the disqualification criteria as contained within their constitutions.  This highlighted a small number of disqualification areas (which were common to all) had not been incorporated within the Trust’s constitution.


2.  Proposed Changes 

The constitution (attached at Annex A) contains the following proposed changes.  A number of these are proposed as a result of a review of three other Foundation Trust constitutions.  The remainder are intended to correct any minor inaccuracies/anomalies or were originally included in the disqualification criteria within Annex 5 `Additional Provisions – Council of Governors’ of the Trust’s constitution relating to the disqualification criteria applicable to both Governors and Directors – the latter are highlighted by an asterisk:
· Paragraph 19 – this paragraph refers to the Panel to be convened by Monitor to review any issue referred to it by Governors.  As no issues were ever referred, the Panel has been disbanded and it is proposed, therefore, that this paragraph is removed;
· Paragraph 30.1.4 – this currently provides that the same disqualification criteria should apply to Governors and Directors.  As the disqualification criteria for each will differ (please see paragraph 1 above), it is proposed that this reference is removed and that the disqualification criteria for Directors is specified separately (as detailed at paragraphs 30.1.1-30.1.3 and below);
· Paragraph 30.1.5 – this provides that a person who is the spouse, partner, parent or child or an (existing) Director of the Foundation Trust would not be able to be a (new) member of the Board;
· Paragraph 30.1.6 – this provides that a person who is disqualified under the Company Directors Disqualification Act cannot be a Director;
· Paragraph 30.1.7 - this provides that a Non-Executive Director (NED) must be a member of the Trust;
· Paragraph 30.1.8* – this provides that a person cannot be a Director if their tenure with a health service body has been terminated on the grounds that the appointment was not in the interests of the health service, for non-attendance at meetings or for non-disclosure of a pecuniary interest;
· Paragraph 30.1.9* – this provides that a person cannot be a member of the Board should they be subject to a Sex Offender Order or if their name is on the Sex Offenders list (this is also a requirement of Governors);
· Paragraph 30.1.10* – this clause provides that a person who has been dismissed from employment with a health service body (within the previous two years) for any reason other than redundancy cannot be a Director;
· 30.1.11 – this provides that a NED will be disqualified if they refuse, without reasonable cause, to fulfil any training requirements expected of them;
· 30.1.12 – this provides that a Director will be disqualified should they not meet the standards set out in the Fit and Proper Person test;
· 30.1.13* – this provides that a person will be disqualified should they have had their name removed from any List prepared pursuant to sections 91, 106, 123 or Chapter 6 of the NHS Act 2006, and has not subsequently had his name included in such a list (the lists relate to persons performing medical services, dental services, ophthalmic services or pharmaceutical services); 
· Annex 1 – this contains a spelling error.   The W is currently missing from the word `Wrose’; 
· Annex 5 – paragraph 3 under the `Termination of Office and Removal of Governors’ heading currently provides that Governors could be disqualified (pending Council of Governor approval) for missing two meetings in any one year.  It is proposed that the wording is amended to clarify that the disqualification criteria only relates to Council of Governor meetings; 
· Annex 5 – it is proposed that references to the `Appointments Committee’ under the heading `Appointment of Non-Executive Directors (including the Chair and Deputy Chair)’ are replaced with `Nominations Committee’ as this reflects the terminology used for this Committee; and
· The page numbers within the index and as appropriate throughout the document will require updating once a decision is made regarding the proposed amendments.

The constitution provides that any changes to it also require the approval of the Board.


3.  Implications

3.1 Legal and Constitutional

Legal approval of the proposed amendments has not been sought as the amendments are not technical in nature and legal approval was given to the other trusts which have incorporated the above director disqualification clauses into their constitutions.


4. Next Steps

Once approved by the Council of Governors and Trust Board, the Constitution will be uploaded to the website and a copy will be forwarded to NHS Improvement.
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1. Purpose of this Report:





